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PRELIMINARY STATEMENT 

This case involves an improper attempt to inhibit debate on disputed issues of science and 

public policy, and to silence views that differ from Plaintiffs' own. 

The Coca-Cola Company ("Coca-Cola") and its co-defendant The American Beverage 

Association ("ABA") believe that obesity and related conditions are best addressed through 

comprehensive lifestyle changes, such as moderating total caloric intake from all foods and 

beverages (including beverages sweetened with sugar) and increasing physical activity. Coca­

Cola has expressed this view in public discourse, including in media interviews and at scientific 

symposia. It has also run advertisements that encourage reduced caloric intake and increased 

physical activity, and has sponsored exercise-focused events for youth throughout the United 

States. Coca-Cola is not alone in its belief that an effective approach to weight management 

must account for a range of factors, as opposed to blaming any one food or beverage. The U.S. 

Food and Drug Administration ("FDA") has similarly concluded that "sugar-sweetened 

beverages are no more likely to cause weight gain in adults than any other source of energy." 

Plaintiffs have a different perspective. They believe that sugar-sweetened beverages 

("SSBs") are "uniquely" to blame for obesity in this country, and that Coca-Cola has deceived 

consumers by questioning this supposedly "growing scientific consensus." According to 

Plaintiffs, Coca-Cola has violated the District of Columbia Consumer Protection Procedures Act, 

D.C. Code § 28-3901 et seq. ("CPPA"), by discussing its opinions in public fora; by running 

advertisements with such innocuous tips as "If you eat and drink more calories than you burn off, 

you'll gain weight"; and even by sponsoring physical activity opportunities for youth. This is so, 

Plaintiffs assert, not because Coca-Cola has made any false statements of fact, but because Coca­

Cola's actions "switch the focus" from Plaintiffs' own views about the causes of obesity. 
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Plaintiffs are not government regulators, public health officials, or even consumers of 

SSBs. Plaintiff The Praxis Project ("Praxis") is a nonprofit organization whose stated mission is 

to "build healthier communities." Plaintiffs William H. Lamar IV and Delman L. Coates provide 

"pastoral care" to congregants grappling with obesity and related conditions. In these capacities, 

Plaintiffs have espoused their belief in a "unique" link between SSBs and obesity. But their 

efforts would be more successful, Plaintiffs allege, if they were not "drowned out" by Coca­

Cola's speech on the issue. Plaintiffs thus ask the Court to grant them a monopoly on the 

conversation and enjoin Coca-Cola from making any statement-whether of fact or opinion, and 

whether true or false-that contravenes their scientific position or ideology. 

Plaintiffs' extraordinary request rests on a faulty premise. Contrary to their allegations, 

there is no "scientific consensus" that SSBs are uniquely to blame for obesity. The studies cited 

in the complaint acknowledge that the relationship between SSBs and obesity is a subject of 

ongoing debate. Just last month, the Ninth Circuit reached the same conclusion in striking down 

a city ordinance that would have required SSB advertisements to include a warning that they 

"contribute to" obesity. The court concluded that the warning was "at a minimum, 

controversial" and that it was "deceptive" to present this viewpoint as settled fact. Accordingly, 

manufacturers' right not to disseminate that view was protected by the First Amendment. 

Likewise here, the First Amendment guarantees Coca-Cola the right to express its scientific 

opinion, and bars Plaintiffs' demand that it be compelled to take their side of the controversy. 

Plaintiffs' complaint also suffers from other fatal defects. Their naked assertion that 

Coca-Cola's constitutionally-protected speech has "hampered" their agenda does not give them 

standing to sue in this Court. And in several respects, their allegations are insufficient to state a 

claim under the CPP A. The complaint should be dismissed for failure to state a claim. 
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BACKGROUND 

A. The Coca-Cola Company 

Coca-Cola has sold its flagship soft drink, Coke, since 1886, making it one of the "oldest 

and most iconic" companies in the United States. (Compl. ,r 78) A key element of Coca-Cola's 

success has been its ability to adapt to changing consumer demands. Thus, in recent decades, 

Coca-Cola has introduced numerous product innovations to address consumers' increased 

concern with weight management. For example, it has voluntarily added prominent disclosures 

of the calorie content for each product; expanded its low- and no-calorie options; and introduced 

new pack types to facilitate smaller serving sizes. See Exs. 1-2. 

Coca-Cola also takes seriously its social responsibility to help consumers make informed 

choices. It agrees that the prevalence of obesity and related conditions, including cardiovascular 

disease and type 2 diabetes, is an issue of public concern, and that SSBs, like all calorie­

containing foods, may contribute to those conditions when consumed to excess or combined with 

a sedentary lifestyle. Coca-Cola has run national advertisements emphasizing the importance of 

caloric moderation and physical activity. These ads inform consumers, for example, that a 12-

ounce can of Coke contains 140 calories, that all calories "count" ("including Coca-Cola"), and 

that weight maintenance requires balancing caloric intake and exercise. See Exs. 1-4. 

The prevalence of obesity among U.S. children has also prompted Coca-Cola to ramp up 

its support of youth athletic activities. In conjunction with local charities, Coca-Cola provides 

opportunities for children to participate in flag football and other sports. (Compl. ,r,r 122-125) 

Coca-Cola has also undertaken voluntary initiatives to help parents set appropriate limits on their 

children's caloric intake. Among other measures, the company has withdrawn its SSBs from 

elementary and middle schools and refrained from placing ads in media targeted at children 
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under age 12. See Exs. 1-2; Compl. ,r 139 n.98. 

As all of these actions reflect, Coca-Cola believes that the best way to combat obesity and 

related conditions is not by scapegoating any one food or beverage, but by informing and 

empowering consumers to ensure that, on the whole, their "calories in" do not exceed their 

"calories out." This view is not idiosyncratic. FDA stated in 2014 that, while consumers need to 

manage intake of added sugars, "sugar-sweetened beverages[] are no more likely to cause weight 

gain in adults than any other source of energy," and that "maintaining an appropriate calorie 

balance and increasing physical activity ... are key recommendations to help combat" obesity 

and related conditions. 79 Fed. Reg. 11880, 11903-04 (Mar. 3, 2014). 1 And in 2016, it rejected 

a suggestion to require products with added sugars to bear "warning labels," concluding instead 

that "some added sugars can be included as part of a healthy dietary pattern." 81 Fed. Reg. 

33742, 33829 (May 27, 2016). 

Consistent with these pronouncements, the Ninth Circuit recently enjoined a legislative 

effort to present the "disputed policy views" that Plaintiffs espouse as scientific fact. American 

Bev. Ass'n v. City and County of San Francisco, 2017 U.S. App. LEXIS 18150, at *24 (9th Cir. 

Sept. 19, 2017). The court ruled that a San Francisco ordinance that would have required ads for 

SSBs to disclose that they "contribute[] to obesity [and] diabetes" was contrary to scientific 

evidence that SSBs do not have these effects when consumed "as part of a diet that balances 

caloric intake with energy output." Id. at *21. This important omission, the court held, rendered 

the warning "deceptive in light of the current state ofresearch." Id. at *22. 

1 In reaching this conclusion, FDA considered evidence submitted by the Center for Science in 
the Public Interest, Plaintiffs' counsel here, but found the evidence "failed to show a direct 
association between added sugars consumption and heart disease risk." Id. at 11904. 
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B. Plaintiffs and Their Complaint 

Although their claims are predicated on alleged deception of consumers, Plaintiffs do not 

claim that they are consumers of Coca-Cola products, or that they were themselves deceived. 

Rather, motivated by their general interest in obesity and related conditions, Plaintiffs seek to bar 

Coca-Cola from making statements about weight management that contradict, or even "switch 

the focus" from, Plaintiffs' views on those issues. (Compl. ,r 4) 

According to the complaint, Praxis is a California-based nonprofit organization that 

strives to "build healthier communities." (Compl. ,r 23) Reverends Lamar and Coates are 

pastors in the District of Columbia and Maryland, respectively, who have provided spiritual 

guidance to individuals affected by obesity and related conditions. (Compl. ,r,r 19, 21, 148, 153) 

Plaintiffs disagree with Coca-Cola's opinion that these problems should be addressed 

through comprehensive lifestyle changes. They dismiss "lack of caloric balance and exercise" as 

a mere distraction. (Compl. ,r 69) Rather, they assert that SSBs are "the key driver of," and 

"unique dietary contributors to," obesity and related conditions. (Compl. ,r,r 4, 58) By Plaintiffs' 

reckoning, Coca-Cola's refusal to embrace this perspective amounts to a "campaign of 

deception." (Compl. ,r 72) 

Plaintiffs point to a number of studies that purportedly establish their viewpoint as 

"scientific consensus." (Compl. ,r,r 36, 49 n.18, 59 n.27) But in reality, the reasons for obesity 

are hotly disputed within the scientific community. The articles Plaintiffs cite acknowledge as 

much, noting that "[t]he role of [SSBs] in promoting obesity is controversial" 2 and "[t]he effect 

2 Ex. 5 (Cara B. Ebbeling et al., Effects of Decreasing Sugar-Sweetened Beverage Consumption 
on Body Weight in Adolescents: A Randomized Controlled Pilot Study, 117 PEDIATRICS 673, 673 
(2006) (cited in Compl. ,r 50)). 
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on health of a high intake of sugars [is] . . . subject to scientific and public debate." 3 These 

publications also recognize the limited utility of any effort to pinpoint a discrete "cause" of 

obesity, "a complex, systemic, multi-causal problem." 4 

Plaintiffs nevertheless seek to hold Coca-Cola liable for all instances in which it has 

contradicted their view-not only in consumer advertising, but also in settings traditionally 

dedicated to open public discourse, such as media interviews and scientific conferences. 

Although they describe their complaint as an attack on "misleading advertising" (Compl. ~ 1), 

Plaintiffs focus primarily on four statements by Coca-Cola scientists and executives in non­

commercial (and non-advertising) settings, made outside the statute of limitations and/or 

geographical reach of the CPPA, and taken grossly out of context: 

• Plaintiffs object to a 2013 statement by Dr. Rhona Applebaum, Coca-Cola's then­
Chief Science and Health Officer, that Coke is "safe, it hydrates, it's enjoyable." 
(Compl. ~ 131) Dr. Applebaum made this statement during a one-hour speech at a 
symposium sponsored by the Canadian Obesity Network, during which she also said 
that consuming SSBs as part of a healthy lifestyle was "about the how much, and how 
often. We're not expecting all your hydration needs to come from Coca-Cola. Lord 
knows that's not balance, variety and moderation." Exs. 9, 10 at 4:21-24. 

• They take issue with a 1998 statement to a Brazilian newspaper that "Coca-Cola is an 
excellent complement to the habits of a healthy life," which was attributed to then­
CEO Douglas Ivester. (Compl. ~ 76) In the same article, Mr. Ivester is quoted as 
having cautioned that "[n]aturally, people need to exercise and follow a balanced 
diet" in order to maintain a healthy lifestyle. Ex. 8. 

• They cite various statements by Coca-Cola executive Katie Bayne to USA Today in 
2012, including that "our drinks offer ... hydration" and "[t]here is no scientific 
evidence that connects sugary beverages to obesity." (Compl. ~~ 75, 130) Ms. 
Bayne gave the interview to provide Coca-Cola's perspective on a proposal to ban 
certain SSB sales in New York City. In the same interview, she noted that "[o]besity 

3 Ex. 6 (Anne Raben et al., Increased Postprandial Glycaemia, lnsulinemia, and Lipidemia After 
IO Weeks' Sucrose-Rich Diet Compared to an Artificially Sweetened Diet: A Randomized 
Controlled Trial, 55 FOOD & NUTRITION RES. 5961, at p. 1 (2011) (cited at Compl. ~ 50 n.19)). 
4 Ex. 7 (MCKINSEY GLOB. INST., OVERCOMING OBESITY: AN INITIAL ECONOMIC ANALYSIS, at iv 
(2014) (cited at Comp!.~ 59 n.27). 
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is a critical health challenge" and emphasized the necessity that "calories in balance 
with the calories out." Ex. 11. 

• They claim that Coca-Cola CEO James Quincey has "joined the campaign of 
deception" by stating, in a 2013 interview with CNN, that "[a] calorie is a calorie." 5 

(Compl. ,r 77) Mr. Quincey made this remark when reporters sought Coca-Cola's 
view on whether its SSBs were more likely than other foods or beverages to 
contribute to obesity. Exs. 12, 13 at 4:23-5:13. 

Plaintiffs also seek to hold Coca-Cola responsible for statements made by third parties. 

They claim that Coca-Cola "surreptitiously" funded the work of two now-defunct organizations, 

the Global Energy Balance Network and European Hydration Institute, whose theories about 

obesity aligned with its own. (Compl. ,r,r 78-94) But they do not cite any instance in which 

Coca-Cola has denied funding those entities; to the contrary, they point to occasions on which 

Coca-Cola executives publicly acknowledged it. (Compl. ,r 85) Similarly, although they claim 

that Coca-Cola "paid a network of health professionals and blogger-dietitians" to misrepresent 

"the state of the science" vis-a-vis SSBs, they identify no actual misrepresentations originating 

from that "network" and concede that Coca-Cola publicly acknowledged its sponsorship of 

dietitians' work. 6 (Compl. ,r,r 92, 94) Finally, they suggest that Coca-Cola is to blame for 

various public statements by the ABA, a trade organization of which Coca-Cola is a member, 

that dispute Plaintiffs' SSB-focused views.on obesity. (Compl. ,r,r 95-107) 

5 Plaintiffs apparently misinterpret this statement to mean that all calories have equivalent 
nutritional value. Coca-Cola does not assert that proposition. A calorie from, e.g., milk provides 
nutrients that a calorie from an SSB generally does not. But every calorie has the same energy 
value, and calories consumed from all sources must be taken into consideration in balancing 
energy intake and output. See, e.g., Walter Willett et al., Eat, Drink & Be Healthy: The Harvard 
Medical School Guide to Healthy Eating, p. 44 ("[L]ike a kiss or a rose, a calorie is a calorie"). 
6 Plaintiffs identify just one statement published by a news source allegedly sponsored by Coca­
Cola. In full, the statement read: "Select portion-controlled versions of your favorites, like 
Coca-Cola mini cans, packs of almonds, or pre-portioned desserts for a meal." See Ex. 14. In 
their complaint, Plaintiffs describe the article as "suggest[ing] that a soda could be a healthy 
snack, 'like ... packs of almonds."' (Compl. ,r 92) 
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Plaintiffs' claims are also based, to a lesser extent, on Coca-Cola's advertising. Plaintiffs 

do not claim that Coca-Cola's ads misrepresented the characteristics of its products or made 

other factually incorrect statements. To the contrary, they acknowledge that Coca-Cola has 

voluntarily publicized the need to exercise and limit caloric intake. According to Plaintiffs, 

however, these ads are part of the "campaign of deception" because they "switch the focus" from 

Plaintiffs' theory that SSBs are the main enemy in the fight against obesity. (Compl. ,r,r 4, 37, 

113-15) To the extent they quote the ads, Plaintiffs do so in selective and misleading fashion, 

attributing to them, for example, the message that "light exercise ... can[] offset ... drinking 

SSBs routinely." (Compl. ,r 109) In reality, the only statements Plaintiffs marshal to support 

their claim of "false, deceptive, and misleading advertising" (Compl. ,r 1) are these: 

• "Spend a day on the couch? Go for something less. Just finished an afternoon of 
Frisbee? Maybe you've earned a little more. Balance what you eat and drink with 
what you do." See Compl. ,r 115; Exs. 15-16 ("Mixify"). 7 

• "Beating obesity will take action from all of us, based on one simple, common-sense 
fact: all calories count, no matter where they come from, including Coca-Cola and 
everything else with calories. And if you eat and drink more calories than you burn 
off, you'll gain weight." See Compl. ,r 116; Exs. 1-2 ("Coming Together"). 

• "A 12 oz Coke= 140 calories. There are many ways to burn those calories through 
EXTRA physical activity and have fun while doing so." (Compl. ,r 113; Compl. 
Illustration 1)) ("Be OK") The television ad then depicts a series of physical 
activities, separated by "plus" signs, that could collectively burn 140 calories. While 
Plaintiffs ridicule the inclusion of "75 seconds of laughing" among the activities, the 
ad also depicts more strenuous undertakings, such as dancing for 10 minutes and 
walking for 25. The ad concludes with the prominent statement "Calories burned 
may vary. For more on energy balance, visit Coke.com/140," as well as an image of 
Coke Zero alongside the statement "CALORIES OPTIONAL." See Compl. ,r 113; 
Exs. 3-4. 

Plaintiffs also take issue with Coca-Cola's links on its website to resources explaining 

7 Plaintiffs manipulate this quote to read "Maybe you've earned a little more soda." (Compl. ,r 
115 (emphasis added)) But the voice-over does not mention "soda," and the ad's clear message 
is that consumers should monitor the total mix of their physical activity, food intake, and 
beverage consumption. 
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that "all liquids, including milk, fruit juices, sports drinks, watery foods, and even beverages 

such as soft drinks, coffee and tea can play a role in meeting individual hydration needs." See 

Compl. ,r 133; Ex. 17. Once again, Plaintiffs object to this statement not because it is false, but 

because it may distract consumers from the "health consequences" Plaintiffs attribute to SSB 

consumption. (Compl. ,r,r 132, 13 7) 

Plaintiffs finally assert that Coca-Cola has "target[ ed] children with its advertising," 

despite its corporate policy of advertising only to individuals age 12 and older. (Compl. ,r 139, 

139 n.98) They do not, however, point to any specific ad that is so targeted, alleging only that 

Coca-Cola places advertisements in media such as "billboards, buses, trains, magazines, 

newspapers, Twitter, and BuzzFeed" where it is possible for children to see them. (Compl. ,r 

140) Incredibly, they also take Coca-Cola to task for sponsoring youth physical activity 

opportunities, claiming that these acts of corporate citizenship "draw attention away" from 

approaches to combating obesity that Plaintiffs consider more meritorious. (Compl. ,r,r 120-21) 

Plaintiffs have publicized and promoted their views by sharing them with congregants 

and "attempting to educate the public." (Compl. ,r,r 148, 153, 160) But these efforts have been 

"hamper[ ed]," they allege, by Coca-Cola's participation in public debate. (Comp I. ,r,r 150, 155, 

166) This is the only injury Plaintiffs purport to have suffered. They do not claim to have 

consumed SSBs, and their only purchases of Coca-Cola SSBs were allegedly made shortly 

before this lawsuit was filed, for the sole purpose of "test[ing] and evaluat[ing]" the products' 

characteristics in some unspecified manner. (Compl. ,r,r 18, 35, 151, 156, 167) 

Claiming a right to pursue their agenda without the interference of opposing viewpoints, 

Plaintiffs ask this Court to endorse their beliefs as "scientific consensus" and prohibit Coca-Cola 

from making any public statement that contradicts or "switch[ es] the focus" from those theories. 
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(Compl. ,r,r 4, 36) They urge the Court to declare Coca-Cola's conduct "unlawful," enjoin Coca­

Cola from disseminating its views, and require Coca-Cola to "fund a corrective public education 

campaign" that peddles the orthodoxies of Plaintiffs' choosing. (Prayer for Relief,r,r B-D) 

ARGUMENT 

On a Super. Ct. Civ. R. 12(b)(6) motion to dismiss, courts in this District apply "the 

pleading standard articulated by the Supreme Court in Bell At!. Corp. v. Twombly, 550 U.S. 544 

(2007) and Ashcroft v. Iqbal, 556 U.S. 662 (2009)." Paola v. Howard Univ., 147 A.3d 267, 276 

(D.C. 2016). To withstand dismissal, "a complaint must contain sufficient factual matter ... to 

state a claim to relief that is plausible on its face." Iqbal, 556 U.S. at 678 (internal quotation 

marks omitted). Although the court must credit all well-pleaded factual allegations in the 

complaint, it need not "accept as true a legal conclusion couched as a factual allegation." 8 Id. 

On a motion to dismiss for lack of standing pursuant to Super. Ct. Civ. R. 12(b)(l), courts 

generally apply a similar analysis, "consider[ing] the allegations in the complaint as true" and 

"treat[ing] the motion as one filed under Rule 12(b)(6)." Matthews v. Automated Bus. Sys. & 

Servs., Inc., 558 A.2d 1175, 1179 n.7 (D.C. 1989); but see Grayson v. AT&T Corp., 15 A.3d 219, 

232 (D.C. 2011) (permitting courts to look beyond facial allegations and dismiss complaint if 

standing "does not adequately appear from all materials of record"). 

Here, Plaintiffs' complaint must be dismissed for three independent reasons. First, the 

challenged statements are protected by the First Amendment. Second, because they do not claim 

8 This Court may also properly consider documents external to the complaint on a motion to 
dismiss if they are "referred to in the complaint and [are] central to plaintiff's claim." Drake v. 
McNair, 993 A.2d 607, 616 (D.C. 2010) (internal quotation marks omitted). Because Coca­
Cola's public statements and advertisements are extensively "referred to in the complaint" and 
form the basis of Plaintiffs' claim, Coca-Cola respectfully requests that this Court consider these 
materials in their entirety, rather than relying on Plaintiffs' selective and misleading quotations. 
All documents are attached as exhibits to this Motion and identified in the accompanying Index 
of Exhibits. 
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to have suffered monetary, physical, or other cognizable injury as a result of Coca-Cola's actions, 

Plaintiffs do not have standing to sue in this Court. And third, the conduct they dispute is in any 

event not actionable under the CPPA. 

I. COCA-COLA'S STATEMENTS ARE PROTECTED BY THE FIRST 
AMENDMENT 

Plaintiffs' complaint is a naked attempt to suppress speech on an issue of public concern. 

Their claims are thus barred by the First Amendment. 

Although Plaintiffs purport to ground their claims m Coca-Cola's "advertising" (see 

Compl. ,r,r 1, 13, 18), the vast majority of the disputed statements are not advertising at all. Most 

were made in non-commercial contexts, and enjoy robust First Amendment protection. And the 

few challenged statements that arguably qualify as commercial speech are nonetheless protected 

because their factual accuracy is not in dispute. 

A. Coca-Cola's Participation in Scientific and Public Health Debate 

Plaintiffs seek to eliminate perspectives other than their own from the national 

conversation about nutrition, obesity, and health. This is improper under the First Amendment, 

which "protects scientific expression and debate just as it protects political and artistic 

expression." Bd. of Trustees of Leland Stanford Junior Univ. v. Sullivan, 773 F. Supp. 472, 474 

(D.D.C. 1991). Courts have consistently rejected efforts, whether through legislative action or 

private suit, to endow a particular scientific viewpoint with the force of law. 

One such effort, as noted above, involved the very matter at issue here. In American Bev. 

Ass 'n, 2017 U.S. App. LEXIS 18150, at *21, the City of San Francisco argued that an ordinance 

mandating that ads for SSBs warn that they "contribute to" obesity reflected a "clear scientific 

consensus." The Ninth Circuit disagreed, concluding that there remains an active "debate over 

whether [SSBs] pose unique health risks," with considerable support for the view that they do 
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not. Id. at *23. Indeed, the prescribed warning not only was "controversial," but "deceptive" in 

that it presented a disputed scientific viewpoint as settled fact. Id. at *21-22. The court thus held 

that the plaintiffs First Amendment challenge to the ordinance was likely to succeed. 

The bedrock principle that participation in scientific debate cannot be suppressed applies 

equally to corporations whose statements on such issues are challenged as "false advertising." In 

ONY, Inc. v. Cornerstone Therapeutics, Inc., 720 F.3d 490, 494 (2d Cir. 2013), for instance, the 

court upheld the dismissal of a manufacturer's unfair-competition claim concerning a 

competitor's statements in a journal article, which allegedly disregarded known "contradictory 

authority" and contained "incorrect statements of fact." Id. at 494, 495. The court rejected the 

plaintiff's attempt to cast a bona fide scientific disagreement as false advertising, reasoning that 

the First Amendment prohibits courts from adjudicating the truth of "statements about contested 

and contestable scientific hypotheses." Id. at 497; see also Am. Sch. of Magnetic Healing v. 

McAnnulty, 187 U.S. 94, 104-05 (1902) (defendant's statements not actionable where relevant 

science was "still in an empirical stage" such that "intelligent people may and indeed do differ"); 

United States v. Harkonen, 510 F. App'x 633, 637 (9th Cir. 2013) ("engaging in a genuine 

scientific debate" is, "by definition, not fraudulent"); Underwager v. Salter, 22 F .3d 730, 736 

(7th Cir. 1994) ("Scientific controversies must be settled by the methods of science rather than 

by the methods of litigation"); McMillan v. Tagus Reg'! Office, Dep 't of VA, 294 F. Supp. 2d 

305, 316-17 (E.D.N.Y. 2003), affd, 120 F. App'x 849 (2d Cir. 2005) (dismissing claims based 

on alleged distortion of safety data and noting that "[a]ny unnecessary intervention by the courts 

in the complex debate ... [ of] modern science can only distort and confuse."). Simply put, the 

First Amendment prohibits courts from acting as referees in scientific debate. 

Yet Plaintiffs ask this Court to do just that, granting State imprimatur to their views and 
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prohibiting Coca-Cola from questioning or contradicting them. For example, Plaintiffs seek to 

hold Coca-Cola liable for a statement by its chief scientific officer, made at a Canadian 

symposium on obesity, that Coke is "safe, it hydrates, it's enjoyable" (Compl. ,r 131) They 

similarly attack a statement by Coca-Cola's CEO, made in response to a reporter's question 

about SSBs and obesity-related diseases, that "[a] calorie is a calorie" (Compl. ,r 77; see also id. 

,r,r 75, 130 (challenging media statement by Coca-Cola executive concerning lack of "scientific 

evidence" connecting SSBs to obesity)). In each instance, Plaintiffs label as "false advertising" 

statements that express Coca-Cola's "conclusions ... on subjects about which there is legitimate 

ongoing scientific disagreement." ONY, 720 F.3d at 498. This is precisely the type of 

"intervention by the courts in the complex debate . . . [ of] modern science" that the First 

Amendment prohibits. McMillan, 294 F. Supp. 2d at 317. 

B. Coca-Cola's Statements to the Media 

Several of the disputed statements are privileged under the First Amendment for 

additional reasons. As set forth in Coca-Cola's accompanying Special Motion to Dismiss 

pursuant to the D.C. Anti-SLAPP Act, D.C. Code § 16-5501 et seq., many were made in the 

context of Coca-Cola's efforts to forestall governmental initiatives to restrict the sale of SSBs. 

Such petitioning activities are entitled to absolute protection. But even if they were not made for 

the purpose of influencing legislators or regulators, many of the challenged statements were 

directed at the media, and concern issues of public importance. Such comments to the press are 

entitled to near-unfettered First Amendment protection. 

Statements to the media enjoy the robust protections generally afforded to non­

commercial speech. The differentiation of commercial from non-commercial speech "rests 

heavily on the common-sense distinction between speech proposing a commercial transaction 
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and other varieties of speech." Zauderer v. Office of Disciplinary Counsel of Sup. Ct., 471 U.S. 

626, 63 8 (1985) (internal quotation marks omitted). Speech qualifies as "comm_ercial" if it 

'"does no more than propose a commercial transaction."' Nat'! Ass'n of Mfrs. v. SEC, 800 F.3d 

518, 523 n.12 (D.C. Cir. 2015) (quoting Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 66 

(1983)). By contrast, a company's statements "discuss[ing] controversial issues of public 

policy," including those in which the company has a financial stake, are non-commercial. 

Consol. Edison Co. v. Public Serv. Comm 'n, 447 U.S. 530, 544 (1980) (utility's flyers espousing 

expanded use of nuclear power was non-commercial speech). 

The distinction matters. Though all content-based restrictions on speech are subject to 

"heightened judicial scrutiny," Sorrell v. IMS Health Inc., 564 U.S. 552, 570 (2011), they are 

"presumptively invalid" when imposed on non-commercial speech. R.A. V. v. St. Paul, 505 U.S. 

377, 382 (1992). This rule applies whenever the speech does more than propose a transaction. 

Even commercial speech that is "inextricably intertwined with . . . otherwise fully protected 

speech" is subject to the "test for fully protected expression" rather than the "more deferential 

commercial speech principles." Riley v. Nat'! Fed'n of Blind, 487 U.S. 781, 782 (1988). 

Consistent with these principles, the First Amendment protects speech by business 

entities that "contribut[ es] to reporters' discussion of an issue of public importance"-even when 

that speech also serves the speaker's commercial interests. Boule v. Hutton, 328 F .3d 84, 91 (2d 

Cir. 2003). In Boule, for example, the court held that the defendant art dealer's remarks to the art 

press, which "were disseminated ... to the relevant [art] consumers" and "promoted [its] 

commercial interests" by casting doubt on the authenticity of its competitors' collections, were 

nonetheless entitled to "full protection under the First Amendment" because of the public interest 

in "fraud in the art market." Id; see also Sorrell, 564 U.S. at 567 ("While the burdened speech 
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results from an economic motive, so too does a great deal of vital expression."). Similarly, in 

Farah v. Esquire Magazine, Inc., 863 F. Supp. 2d 29, 40-41 (D.D.C. 2012), affd, 736 F.3d 528 

(D.C. Cir. 2013), the court dismissed a Lanham Act challenge to a magazine's statements 

impugning a competitor's journalistic integrity, finding them to be constitutionally protected 

"satirical speech on a matter of public interest." And in Delux Cab v. Uber Techs., Inc., 2017 

U.S. Dist. LEXIS 57494, at *16-17 (S.D. Cal. Apr. 13, 2017), statements "made by Uber 

representatives to journalists" regarding the safety of Uber were protected because they were 

"inextricably intertwined with the reporters' coverage of a matter of public concern, i.e., whether 

Uber is safe for riders." Id. at *17 (emphasis added) (internal quotation marks omitted). Thus, 

even a company's comments about its own products enjoy robust First Amendment protection 

when made to the press, rather than in a product advertisement. 

This principle dooms Plaintiffs' bid to hold Coca-Cola liable for its media statements 

regarding obesity-related conditions. None of these statements "propose[s] a commercial 

transaction": they are not advertisements, do not reference the purchase of Coca-Cola products, 

and are not directed at prospective Coca-Cola consumers. Nat'! Ass'n of Mfrs., 800 F.3d at 523 

n.12. Instead, each informs the press of Coca-Cola's views on "an issue of public importance." 

Boule, 328 F.3d at 91. See Compl. ,r,r 75-77, 130-31; see also supra at 6. Accordingly, they are 

entitled to "full protection under the First Amendment." Boule, 328 F.3d at 91. 

C. Coca-Cola's "Balance" Advertising 

Despite their repeated references to "false, deceptive, and misleading advertising," 

Plaintiffs do not challenge any of Coca-Cola's traditional product advertising. Instead they limit 

their complaint to ads that discuss the calorie content of Coca-Cola products and recommend a 

balanced approach to weight management. Specifically, Plaintiffs take issue with the following 
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advertising statements: (1) a 12-ounce can of Coke contains 140 calories; (2) a person who 

maintains an active lifestyle may consume more calories without gaining weight than a person 

with a sedentary lifestyle; (3) all calories contribute to weight gain irrespective of source; ( 4) the 

activities depicted in the "Be OK" ad can, in the aggregate, burn 140 calories; and (5) soft drinks 

are hydrating. See Compl. ,r,r 113-116, 133; Exs. 1-4, 15-17. Plaintiffs do not dispute the 

factual accuracy of any of these statements. Rather, they assert that the statements may lead to 

erroneous conclusions, e.g., "that [consumers] can or will 'balance' routine consumption of 

[SSBs] through casual exercise," "that kids who do some exercise should drink even more 

[SSBs]," and "that consumers w[ill] 'be ok' if [SSB] consumption [is] coupled with various light 

activities." (Campi. ,r,r 108, 113, 115) (emphases added). 

Plaintiffs' concern that truthful representations in Coca-Cola's ads will result in bad 

decisions by consumers is not a valid basis for suppressing those statements. "Truthful 

advertising related to lawful activities is entitled to the protections of the First Amendment." In 

re R.MJ, 455 U.S. 191, 203 (1982). Accordingly, the government may not "prevent the 

dissemination of truthful commercial information in order to prevent members of the public from 

making bad decisions," Thompson v. W. States Med. Ctr., 535 U.S. 357, 374 (2002), or "to tilt 

public debate in a preferred direction," Sorrell, 564 U.S. at 578-79. The same reasoning applies 

here, and requires dismissal of Plaintiffs' claims. 

Plaintiffs' entire lawsuit is a constitutionally-impermissible attempt to suppress protected 

speech. 9 The complaint should be dismissed for this reason alone. 

9 Plaintiffs' prayer for injunctive relief underscores this point. They ask the Court to impose "an 
overly broad prior restraint upon speech," Gold v. Maurer, 2017 U.S. Dist. LEXIS 65687, at 
*18-19 (D.D.C. May 1, 2017) (internal quotation marks omitted), and to "require [Coca-Cola] to 
carry [a] message ... expressly contrary to [its] views," Pacific Gas & Electric Co. v. Public 
Utilities Comm 'n, 475 U.S. 1, 15 n.12 (1986). Neither is permitted by the First Amendment. 
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II. PLAINTIFFS LACK STANDING TO SUE 

Even if Coca-Cola's statements were not protected by the First Amendment, the 

statements caused Plaintiffs no injury-in-fact. Plaintiffs thus lack standing to sue in this Court. 

Plaintiffs do not allege that Coca-Cola's conduct caused them to make purchases under 

false pretenses, to suffer ill health effects, or even to entertain any misconceptions about Coca­

Cola products. Instead, they premise their CPPA claim on their mere "expos[ ure] to [Coca­

Cola's] false and deceptive advertising"; on their voluntarily expenditure of resources to 

disseminate beliefs contrary to Coca-Cola's; and on their decision to purchase Coca-Cola SSBs 

in order to "test and evaluate their characteristics." (Compl. ,r,r 18, 35, 37, 147, 151, 156, 167) 

None of these constitutes an "injury-in-fact" sufficient to confer standing. 

A. Mere Exposure to Unlawful Conduct Does Not Establish Injury-In-Fact 

Although "Congress created the District of Columbia court system under Article I of the 

Constitution," the courts of the District have, since their inception, applied "the constitutional 

standing requirement embodied in Article III" of the U.S. Constitution and "followed Supreme 

Court developments in constitutional standing jurisprudence." Grayson v. AT&T Corp., 15 A.3d 

219, 224, 233 (D.C. 2011). Only a plaintiff who has suffered "injury-in-fact"-i.e., "a distinct 

and palpable injury to himself' that is "fairly traceable to the defendant's unlawful conduct and 

likely to be redressed by the requested relief'-has standing to sue. Grayson, 15 A.3d at 235 

(internal quotation marks omitted). 

This requires the plaintiff to identify some injury beyond the sheer fact of an alleged 

statutory violation. "[A] plaintiff [does not] automatically satisfy[y] the injury-in-fact 

requirement whenever a statute grants a person a statutory right and purports to authorize that 

person to sue to vindicate that right." Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1549 (2016). In 

17 



Spokeo, the Supreme Court concluded that it was not enough for the plaintiff to allege that a 

search engine company had listed inaccurate information about his education, family status, and 

economic status in violation of the Fair Credit Reporting Act. He also had to show that the 

inaccuracies had "cause[d] [him] harm or present[ed] a[] material risk of harm." Id. at 1550. 

Plaintiffs' claim that they have been "exposed to Defendants' false and deceptive 

advertising," thus "depriving them of their statutory right ... to truthful information," is likewise 

insufficient. (Compl. ,r,r 36, 145) The D.C. Court of Appeals rejected this precise theory of 

"injury" in Grayson, 15 A.3d at 246-4 7, in which a plaintiff alleged that a telecommunications 

company had engaged in deceptive practices, but did not himself claim to have been deceived. 

The court found the plaintiffs "mere interest in the alleged unlawfulness of [ a company's] 

business practices" insufficient to satisfy "our long-enduring legal principles governing 

constitutional standing." Id. at 243. 10 Although, at that time, a since-deleted CPP A provision 

authorized suit by any plaintiff "for the interests ... of the general public," the court declined to 

read even this broad provision as overturning its "long-enduring principles" of standing, absent a 

"clear expression" from the D.C. Council that it intended that result. Id. at 244, 248. 

In 2012, the D.C. Council amended the CPPA to, inter alia, remove the provision relied 

upon in Grayson-but it explicitly retained the injury-in-fact requirement that the Court of 

Appeals had applied. The Council recognized that D.C. courts have long required injury-in-fact 

"as a prudential matter," and explained that the amendments' purpose was to "provide the courts 

with a variety of ways to consider standing options" while still requiring plaintiffs to "satisfy the 

10 Another plaintiff had standing to sue for "invasion of his statutory legal rights created by the 
CPP A," Grayson, 15 A.3d at 248-49. But that plaintiff alleged that the defendant's 
misrepresentations had caused him to purchase a product under false pretenses. Accordingly, the 
court found, he had adequately "allege[d] personal injury to himself." Id. at 249. 
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prudential standing principles" historically applied by D.C. courts. See D.C. Code § 28-390l(c); 

Report on Bill 19-0581, the Consumer Protection Amendment Act of 2012 ("Committee 

Report") at 2. Accordingly, both District and federal courts applying the post-2012 CPPA have 

continued to demand a showing of injury-in-fact beyond mere exposure to fraudulent and 

deceptive marketing claims. In Hancock v. Urban Outfitters, Inc., 830 F.3d 511, 514 (D.C. Cir. 

2016), for instance, the D.C. Circuit held that the plaintiffs' claim that they had been exposed to 

a CPP A violation when the defendant retailer collected their zip codes under false pretenses 

"d[id] not get out of the starting gate." Id. at 512-13, 514. Rather, because "some statutory 

violations can result in no harm," the plaintiffs' exposure to "a bare violation of the requirements 

of D.C. law" did not confer standing. Id. at 514 (internal quotation marks omitted). Some other 

"cognizable injury"-such as "invasion of privacy, increased risk of fraud or identity theft, or 

pecuniary or emotional injury"-was required. Id. at 515. 

Other courts have reached the same conclusion. See Hemby, 2014-CA-000190 (D.C. 

Super. Jan. 22, 2015) (Ex. 19) ( claim that plaintiff was "deprived of the right to truthful 

information" insufficient to confer standing absent allegations "that he purchased the product in 

reliance on [the allegedly] deceptive marketing"); cf Zuckman v. Monster Bev. Corp., 2016 D.C. 

Super. LEXIS 10, at *5 (D.C. Super. Aug. 12, 2016) (consumer had standing based on 

misrepresentation of beverage's health risks because he suffered "risk of harm from consuming 

[the beverages]" and "would not have purchased them" absent the misrepresentations); Organic 

Consumers Ass 'n v. General Mills, Inc., 2017 D.C. Super. LEXIS 4, at *5 (D.C. Super. July 6, 

2017) (noting that 2012 CPP A amendments do not "absolve[] [plaintiffs] of Article III' s 
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constitutional standing requirement."). 11 

Here too, Plaintiffs' claim that they were injured through "exposure" to the allegedly 

offending conduct "does not get out of the starting gate." Hancock, 830 F.3d at 514. Absent 

some explanation of how the disputed statements palpably injured them-for example, by 

inducing them to purchase SSBs under false pretenses-all they have alleged is "a bare violation 

... of D.C. law." Id. at 514. If that were enough to confer standing, the D.C. courts would be 

open to anyone with a "mere interest in the alleged unlawfulness of [ a defendant's] business 

practices," Grayson, 15 A.3d at 247-precisely the result that has been repeatedly rejected. 

Plaintiffs' allegation that they have been exposed to false statements by Coca-Cola does not give 

them standing to sue in this Court. 

B. Plaintiffs' Voluntary Use of Resources to Disseminate Their Views Does Not 
Constitute Injury-In-Fact 

Plaintiffs next attempt to manufacture injury by claiming that Coca-Cola's participation 

in the national conversation about obesity-related diseases has forced them to devote more effort 

to disseminating their opposing viewpoint than would have been necessary had Coca-Cola kept 

quiet. Not only is this theory of injury barred by the First Amendment, see supra at 11-15, it is 

also insufficient to show injury-in-fact for any of the three Plaintiffs. 

1. Praxis 

Praxis alleges that Coca-Cola has "undermined" its "mission to build healthier 

communities .... " (Compl. ,r 23) Because of Coca-Cola's participation in the debate about 

SSBs, Praxis claims, it has been forced to "take[] concrete steps" to promote its contrary view 

11 The contrary suggestion that "deprivation of a statutory right to be free from improper trade 
practices under the CPPA" is sufficient for standing, see Nat'! Consumers League v. Bimbo 
Bakeries USA, 2015 D.C. Super. LEXIS 5, at *8 (D.C. Super. Apr. 2, 2015), is incorrect. Mere 
"deprivation of a statutory right" is exactly what the Supreme Court in Spokeo, and the D.C. 
Circuit in Hancock, found insufficient for that purpose. 
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(Compl. ,r,r 160-162), and these efforts have required it to "divert resources" from other 

unspecified "important public health ... initiatives." (Compl. ,r 165) 

Praxis's assertion that it could more efficiently propagate its views regarding SSBs if 

only Coca-Cola's contrary perspective were silenced does not establish injury-in-fact. To 

establish Article III standing, an organization, like an individual, must show a "concrete and 

demonstrable injury to [its] activities." American Legal Foundation v. FCC, 808 F.2d 84, 91 

(D.C. Cir. 1987) (internal quotation marks omitted). Simply alleging "a setback to [the 

organization's] abstract social interests" is not sufficient." Id. 

Praxis cannot solve its standing problem by repackaging the frustration of its "abstract 

social interests" as a "diversion" of the resources it devotes to them. Id. at 92; see also Com pl. ,r 

165. "Were an association able to gain standing merely by choosing to fight a policy that is 

contrary to its mission, the courthouse door would be open to all associations." Long Term Care 

Pharm. Alliance v. UnitedHealth Group, Inc., 498 F. Supp. 2d 187, 192 (D.D.C. 2007). In Food 

& Water Watch, Inc. v. Vi/sack, 808 F.3d 905, 920 (D.C. Cir. 2015), for instance, the D.C. 

Circuit found that a nonprofit organization whose "primary purpose[]" was "to educate the 

public about ... safe, wholesome food" lacked standing to challenge USDA regulations that, it 

claimed, would compromise the safety of poultry products, confuse consumers, and force the 

organization to "increase the resources that it spends on educating the general public" about the 

limitations of USDA certification. Id. The D.C. Circuit concluded that these assertions did not 

establish that "the organization's activities ha[d] been perceptibly impaired in any way," and 

amounted to "nothing more than an abstract injury to its interests that is insufficient to support 

standing." Id. at 921; Int'! Acad. of Oral Med. & Toxicology v. FDA, 195 F. Supp. 3d 243,258 

(D.D.C. 2016) (organization's "spending of money to further [its] advocacy mission ... does not 
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by itself constitute an injury to the organization sufficient to create standing"). Praxis's resource 

diversion claim is essentially identical to, and every bit as "abstract" as, the injuries alleged in 

these cases. Food & Water Watch, 808 F.3d at 921. 12 

The 2012 CPP A amendments, which provide a private right of action to both "nonprofit 

organizations" and "public interest organizations" under defined circumstances, do not alter this 

analysis. See D.C. Code § 28-3905(k)(l)(C)-(D). As set forth above, even plaintiffs who 

otherwise satisfy the CPPA statutory criteria lack standing in the absence of an injury-in-fact. 

This is made explicit in subparagraph (C), the provision establishing a right of action for 

nonprofit organizations. That clause specifies that such an organization may bring a claim in 

either of two circumstances: (i) "on behalf of itself or any of its members, or [(ii)] on any such 

behalf and on behalf of the general public." D.C. Code § 28-3905(k)(l)(C) (emphasis added). 

In other words, only an organization with standing to sue "on behalf of itself or any of its 

members" may assert an additional claim "on behalf of the general public." Because Praxis 

lacks standing to sue "on behalf of itself," and does not claim to sue on behalf of its members, it 

also lacks standing to sue "on behalf of the general public." (Com pl. ,r 35) 

Subparagraph (D), which affords a right of action to certain "public interest 

organization[s]," is similarly of no help to Praxis. D.C. Code § 28-3905(k)(l)(D). Not only is 

that subparagraph, like the CPPA as a whole, subject to the antecedent injury-in-fact 

requirements of Article III, but by its terms it does not redress "diversion" of an organization's 

resources. Rather, it provides that an organization may sue "on behalf of the interests of a 

consumer or a class of consumers"-but only if "the consumer or class could bring" an action 

12 Animal Legal Def Fund v. Hormel Foods Corp., 2017 D.C. Super LEXIS 9, (D.C. Super. Sept. 
20, 2017), which found allegations of "divert[ ed] organizational resources" sufficient to establish 
standing, see id. at *9, did not address these precedents and is squarely at odds with them. 
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under the statute independently. D.C. Code § 28-3905(k)(l)(D)(i) (emphasis added). Here, 

Praxis does not purport to sue "on behalf of the interest of a consumer or class of consumers"; it 

sues only on behalf of "[itself] and the general public." (Compl. ,r 35) Praxis has thus failed to 

satisfy the requirements necessary to assert a claim under Section 28-3905(k)(l)(C) or (D). 

2. Pastors Lamar and Coates 

The pastors present an even more farfetched theory of injury: that Coca-Cola's 

statements about SSBs and weight management have prompted them to spend more time 

counseling congregants on issues relating to obesity and related conditions than they otherwise 

would have. The individual plaintiffs thus claim that Coca-Cola has "inhibit[ ed] their ability to 

provide counsel or pastoral care." (Compl. ,r,r 147-50) 

This theory of standing is a non-starter. A mere claim to have devoted "time and money" 

to combating the perceived social effects of a defendant's conduct does not confer standing on an 

individual any more than it does on an organization. See Food & Water Watch, 808 F.3d at 918-

19 (finding individual plaintiffs' expenditure of "increased cost[s]" on seeking out safe poultry 

insufficient to confer standing). Indeed, in holding that an organization's "special interest" in an 

issue is insufficient to confer standing, the Supreme Court has reasoned that a contrary 

conclusion would make it "difficult to perceive why any individual citizen with the same bona 

fide special interest would not also be entitled to do so." Sierra Club v. Morton, 405 U.S. 727, 

739-40 (1972); see also Grayson, 15 A.3d at 247 (plaintiffs "mere interest" in the disputed 

business practices does not confer standing). 

Moreover, even if "pastoral injury" were theoretically cognizable, it would not confer 

standing here because of its exceedingly remote relationship to the challenged conduct. Only an 

injury that "fairly can be traced to the challenged action of the defendant" and is "likely to be 
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redressed by a favorable decision" -as opposed to injury "result[ing] from the independent 

action of some third party not before the court"-can confer Article III standing. Simon v. E. Ky. 

Welfare Rights Org., 426 U.S. 26, 38, 41-42 (1976). Here, the individual Plaintiffs' theory of 

injury hinges on multiple "independent actions" by numerous third parties. In order for the 

pastors' claimed injury to manifest, consumers not before the Court would have to: (1) view 

Coca-Cola's statements, most of which were made in non-advertising settings, about SSBs and 

health; (2) form the belief, contrary to many conflicting statements, that no link exists between 

SSBs and obesity-related conditions; (3) consume Coca-Cola SSBs "routinely" (Comp!. ,r,r 149, 

154); (4) develop obesity-related conditions; (5) seek pastoral care from one of the individual 

Plaintiffs for those conditions; and (6) persist, contrary to Plaintiffs' urging, in their purportedly 

misguided beliefs about SSBs and obesity. Even if this improbable sequence of events occurred, 

the resulting injury would be so attenuated it could not be "fairly . . . traced" to Coca-Cola's 

alleged misconduct. Id. 

Finally, the individual Plaintiffs' claim "on behalf of the general public" (Comp!. ,r 35) 

does not provide an independent basis for standing. Individuals, like nonprofit organizations, 

may sue on the public's behalf only if they are also suing on their own behalf, i.e., if they have 

individual standing. D.C. Code§ 28-3905(k)(l)(B). Pastors Lamar and Coates do not. 

C. Plaintiffs Cannot Establish "Tester" Standing 

Unable to advance any cogent theory of" injury, Plaintiffs claim that they nonetheless 

have standing because, shortly before filing this action, they each "purchased several [SSBs] sold 

by Coca-Cola" in order "to test and evaluate their characteristics." (Compl. ,r,r 151-52, 156-57, 

167) Plaintiffs vaguely reference their intention to test the products' "sugar content[,] potential 

effects on blood sugar levels[,] and Defendants' representation that a calorie of Coke is 
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equivalent nutritionally to a calorie of any other food." (Compl. 11 20, 22, 26) They do not, 

however, allege that any such testing has actually occurred. 

Plaintiffs' oblique references to "testing" cannot salvage their claim. Standing is 

available only to "testers" who investigate and disprove representations about the "tested" 

product. The Supreme Court recognized this form of standing in Havens Realty Corp. v. 

Coleman, 455 U.S. 363, 374 (1982), in which an African-American plaintiff inquired about the 

defendant's housing vacancies to determine whether she would receive truthful information. 

When, instead, she was falsely told that no apartments were available, she suffered a cognizable 

injury. Id. at 373-74. By contrast, a white "tester" who made the same inquiry and was given 

accurate information lacked standing because· the testing had not rendered him the "victim of a 

discriminatory misrepresentation." Id. at 375. 

A "tester" plaintiff thus gains standing only when "testing" uncovers a misrepresentation. 

Article III does not permit parties to "manufacture standing merely by inflicting harm on 

themselves" or to "secure a lower standard for ... standing simply by making an expenditure." 

Clapper v. Amnesty Int'! USA, 568 U.S. 398, 416 (2013). Accordingly, "the mere expense of 

testing" a product does not "constitute[] 'injury in fact"' absent a finding that the product has 

been falsely represented. Fair Employment Council v. BMC Mktg. Corp., 28 F.3d 1268, 1276 

(D.C. Cir. 1994). The D.C. Council recognized this limitation in the CPPA legislative history, 

explaining that the statute's "tester" provision confers a right of action on plaintiffs who 

"purchase[] products . . . with the intent of determining whether those products or services are 

what they claim to be," and who then uncover a misrepresentation. See Committee Report at 5. 

That is not what happened here. Plaintiffs have not identified any representation about 

Coca-Cola products that they actually tested, let alone found to be false. They therefore lack 
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standing as "testers." 

III. PLAINTIFFS HAVE NOT STATED A CLAIM UNDER THE CPPA 

Not only does the complaint run afoul of the Constitution's free-speech protections and 

injury-in-fact requirements, it also fails to state a claim under the CPP A. Many of the disputed 

statements fall outside the statute's limitations period, geographical scope, or both. Plaintiffs do 

not identify any statement that is false or "misleading" under the CPP A, or otherwise violates its 

provisions. Coca-Cola cannot be held liable under the CPPA for statements by the ABA and 

other non-merchants. And Plaintiffs' allegations about "advertising to minors" do not state a 

viable claim for relief. 

A. Many of the Challenged Statements Are Time-Barred or Beyond the CPPA's 
Geographic Reach 

CPPA claims are subject to the residual three-year statute of limitations set forth in D.C. 

Code§ 12.301(8). See Murray v. Wells Fargo Home Mortg., 953 A.2d 308, 323 (D.C. 2008). A 

CPP A claim accrues when the plaintiff either has "actual notice" of the offending conduct, or 

when a "reasonabl[ e] ... investigation, if conducted, would have led to actual notice." Silvious 

v. Snapple Bev. Corp., 793 F. Supp. 2d 414, 417 (D.D.C. 2011). In this case, because Plaintiffs 

claim that the "scientific research" had unmasked Coca-Cola's "deception" by 2012 at the latest 

(Comp 1. ,r 66), they cannot challenge any statements made prior to July 2014-three years before 

they filed their complaint. This precludes all claims based on Coca-Cola's statements to the 

media and at scientific conferences, as well as their claims based on Coca-Cola's "Be OK" and 

"Coming Together" ads. (Compl. ,r,r 75-77, 114, 109 n.75, 116 n.82, 130-31) 

Many of the disputed statements are also beyond the geographic reach of the CPPA, 

which was enacted to "protect local consumers from improper and fraudulent trade practices." 

Williams v. The Purdue Pharma Co., 297 F. Supp. 2d 171, 174 (D.D.C. 2003) (emphasis added). 
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A statement is not actionable if it was neither made nor "received in the District." Dahlgren v. 

Audiovox Comm'ns Corp., 2012 D.C. Super LEXIS 13, at *40-41 (D.C. Super. Mar. 15, 2012). 

This limitation bars Plaintiffs' attempt to hold Coca-Cola liable for statements it made in Brazil, 

Canada, the United Kingdom, and New York-none of which they claim to have "received in 

the District." Id.; see also Compl. 1175, 76, 77 n.40, 131 n.94. 

B. Plaintiffs Have Identified No Statement by Coca-Cola that Is Objectively 
Misleading or Otherwise Actionable Under the CPPA 

To the extent it is not otherwise barred, Plaintiffs' CPP A claim fails because it does not 

allege any actionable misrepresentation. The statute proscribes only statements or omissions that 

are false or have a "tendency to mislead." D.C. Code § 28-3904(e)-(f-1). "[A]n accurate 

statement ... generally would not be actionable under [the CPPA]." Saucier v. Countrywide 

Home Loans, 64 A.3d 428, 442 (D.D.C. 2013) Here, Plaintiffs do not allege that the disputed 

statements are factually untrue; their beef is that Coca-Cola's speech tends to "drown[] out" 

Plaintiffs' contrary views. (Compl. 1 37) Plaintiffs' desire to have their message heard over 

others does not mean that Coca-Cola's statements have a "tendency to mislead." 

Plaintiffs also cannot claim that, by expressing its view on a disputed issue of science, 

Coca-Cola has made statements that are facially false or misleading to reasonable consumers. 

"[W]hen litigants concede that some reasonable and duly qualified scientific experts agree with a 

disputed scientific proposition, [] the litigants are barred from also arguing that the proposition is 

'literally false."' See Nat'! Consumers League v. Gerber Prods., 2015 D.C. Super LEXIS 10, at 

*23 (D.C. Super. Aug. 5, 20f5) (citing In re GNC Corp., 789 F.3d 505 (4th Cir. 2015)). And it 

is Plaintiffs' scientific position-not Coca-Cola's-that has been found to be "misleading" when 
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presented as settled fact. American Bev. Ass 'n, 2017 U.S. App. LEXIS 18150, at *22. 13 

C. Certain Statements Plaintiffs Challenge Are Outside the Scope of the CPP A, 
Which Governs Only Consumer-Merchant Transactions 

Another deficiency of Plaintiffs' CPPA claim is that only a handful of the statements it 

attacks-those found in Coca-Cola's advertising-even arguably implicate the "consumer-

merchant relationship[]" that the CPPA governs. Sundberg v. TTR Realty, LLC, 109 A.3d 1123, 

1129 (D.C. 2015) (internal quotation marks and citation omitted). The CPPA "does not cover all 

consumer transactions, and instead only covers trade practices arising out of consumer-merchant 

relationships," where a "merchant" is defined as one who "in the ordinary course of business ... 

sells or supplies consumer goods or services." Id. at 1129. 

This dooms Plaintiffs' attempt to premise a CPPA claim on anything other than Coca­

Cola's advertising and sale of its own products. Neither Coca-Cola's public discussion of 

scientific issues nor its sponsorship of youth recreational activities implicates "consumer 

transaction[s]" or the "consumer-merchant relationship[]." Id. (internal quotation marks 

omitted). 

Furthermore, Plaintiffs cannot base their CPP A claim on the statements of the ABA, the 

Global Energy Balance Network, or the European Hydration Institute-none of which qualify as 

"merchants." See Dahlgren v. Audiovox Commc'ns Corp., 2010 D.C. Super. LEXIS 9, at *42-

*43 (D.C. Super. 2010) (rejecting CPPA claims arising from trade association's promotion of 

13 The complaint makes cursory reference to several other provisions of the CPP A, all of which 
are inapposite. See Compl. 1 l 76(a)-(e). Because Plaintiffs do not allege any misrepresentations 
about the calorie or nutrient content of Coca-Cola products, they cannot show that Coca-Cola 
represented its goods as having "a source, sponsorship, approval, certification, accessories, 
characteristics, ingredients, uses, benefits, or quantities that they do not have"; that it falsely 
represented that its goods were "of particular standard, quality, grade, style, or model"; or that it 
"advertise[ d] or offer[ ed] goods or services without the intent to sell them . . . as advertised or 
offered." D.C. Code§ 28-3904(a), (d), (h). 

28 



cell phones because association was "not alleged to have manufactured or sold any cell 

phones."). Even if these entities' activities were actionable under the CPPA, their actions could 

not be imputed to Coca-Cola. The CPP A imposes liability only for trade practices in which a 

defendant directly participates. "[T]he offending party ... must have actually made a 

misrepresentation of material fact directly to the plaintiff." Parr v. Ebrahimian, 2013 U.S. Dist. 

LEXIS 188865, *20-21 (D.D.C. Mar. 26, 2013); see also Armstrong v. Accrediting Council for 

Continuing Educ., 832 F. Supp. 419, 425 (D.D.C. 2013) ("[N]o provision of the CPPA creates a 

cause of action for aider-and-abettor liability."). Coca-Cola thus cannot be liable for the conduct 

of nonprofit organizations, which falls outside the scope of the statute in any event, simply 

because it allegedly provided them with funding. 

D. Plaintiffs' Vague Allegations of "Advertising to Minors" Do Not State a 
Claim for Relief 

Plaintiffs' thin assertion that Coca-Cola "target[ ed] children" in its advertising cannot 

salvage their pleading. (Compl. ,r 139) The complaint sets forth no facts to show that Coca-Cola 

actually "target[ ed]" children; it alleges only that placement of ads in media such as "billboards" 

and "magazines" made it possible for minors to view them. (Compl. ,r 140) In fact, the only 

concrete statement they attribute to Coca-Cola on this topic is its announcement of a corporate 

policy against advertising to children. (Compl. ,r 139 n.98) 

Plaintiffs' vague accusations of "targeting minors" cannot state a CPPA claim for at least 

three reasons. First, these allegations "do not permit the court to infer more than the mere 

possibility of misconduct," and thus fail to satisfy the applicable pleading standards. Iqbal, 556 

U.S. at 679. Second, running ads in general media that might appeal to children is not an 

"improper trade practice" under the CPP A even where it is unlawful for minors to purchase the 

product in question. See Hakki v. Zima, 2006 D.C. Super. LEXIS 10, at *8 (D.C. Super. 2006) 
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(finding alcohol advertisements that "may ... appeal to persons under 21" permissible under the 

CPPA). And finally, the First Amendment bars Plaintiffs' broad-based attack on all advertising, 

irrespective of content, with the potential to interest children. Sorrell, 564 U.S. at 554. 

Plaintiffs' "advertising-to-minors" allegations thus do not state a viable claim under the CPPA. 14 

CONCLUSION 

Plaintiffs think SSBs are uniquely to blame for the problems of obesity and related 

conditions, and that Coca-Cola should be prohibited from expressing any contrary view. This 

Court need not determine whether Plaintiffs are right about the first premise to reject the second. 

The fact that there is scientific disagreement and public controversy over the societal problem of 

obesity is reason enough to hold that Plaintiffs' effort to suppress Coca-Cola's speech on the 

issue is constitutionally impermissible. Even if their claims were not barred by the First 

Amendment, Plaintiffs have no standing to pursue them, and their complaint fails to set forth a 

viable claim for relief under the CPP A. The complaint should be dismissed with prejudice. 

14 Though they take Coca-Cola to task for using its name and trademark when sponsoring youth 
physical activity opportunities, Plaintiffs do not, and cannot, allege that these acts of community 
service constitute "advertising" under the CPP A. 

30 



Dated: October 23, 2017 Respectfully submitted, 

Isl Steven A. Zalesin 
Steven A. Zalesin (pro hac vice) 
Travis J. Tu (pro hac vice) 
Jane M. Metcalf (pro hac vice forthcoming) 
PATTERSON BELKNAP WEBB & TYLER LLP 

1133 Avenue of the Americas 
New York, New York 10036 
(212) 336-2000 (telephone) 
(212) 336-2111 (facsimile) 
E-mail: sazalesin@pbwt.com 

tjtu@pbwt.com 
jmetcalf@pbwt.com 

Anthony T. Pierce (D.C. Bar No. 415263) 
Stanley E. Woodward Jr. (D.C. Bar No. 997320) 
Melissa D. Chastang (D.C. Bar No. 1028815) 
AKIN GUMP STRAUSS HAUER & FELD LLP 

1333 New Hampshire Avenue, N.W. 
Washington, D.C. 20036 
(202) 887-4000 (telephone) 
(202) 887-4288 (facsimile) 
E-mail: apierce@akingump.com 

sewoodward@akingump.com 
mchastang@akingump.com 

Counsel for Defendant The Coca-Cola Company 

31 




















































































































































































































































































































































































































































































